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Bef ore FAGG BOWAN, and HANSEN, Circuit Judges.

PER CURI AM

Leonard C. Grace appeal s the 30-nonth sentence i nposed by the
District Court! after he pleaded guilty to uttering counterfeit
government obligations, nanely, Departnment of Navy checks, in
violation of 18 U S.C. 8§ 472 (1988). For reversal, Gace argues
the District Court erred by sentencing him under US S. G 8§

'The Honorabl e Richard G Kopf, United States District Judge
for the District of Nebraska.



5GLl. 3(c), as opposed to U S.S.G 8§ 5GL.3(b), and by denying his
US S.G 8§ 5K2.0 departure notion. W affirm

On Novenber 18, 1993, G ace pleaded guilty to the instant
of fenses. The next day, he received a 20-to0-60 nonth sentence of
i mprisonnment in Nebraska state court for attenpted theft of
servi ces: Grace had obtained a $19,000 double-bypass heart
operation, after falsely representing he had nedical insurance
coverage. After being granted a continuance of his sentencing for
the instant offenses, so that Gace could pursue educational
opportunities while in state custody, G ace appeared for sentencing
in June 1995. At that tinme, Gace noved for sentencing under
U S.S.G 8§ 5GIL.3(b),? arguing that the sentences for the instant
of fenses should be nade to run concurrently to the undi scharged
term of his Nebraska sentence. Gace also noved for a downward
departure under U.S.S.G8 5K2. 0. The District Court denied G ace's
section b5GL.3(b) notion, finding that subsection (b) was
i nappl i cabl e, and sentenced hi minstead under U.S.S. G 8 5GlL. 3(c),
p.s.® The District Court also denied Grace's departure notion, and
i nposed a sentence of 30 nonths inprisonnent to run consecutively
to his undischarged state sentence and three years supervised

’Section 5GL.3(b) provides that, if "the undischarged term of
i mprisonnent resulted from of fense(s) that have been fully taken
into account in the determnation of the offense level for the
i nstant offense, the sentence for the instant offense shall be
imposed to run concurrently to the undischarged term of
i mprisonnment.” If subsection (b) is applicable, the court nust
credit the defendant for tine served in state custody. See
US S G 8§ 5GL.3, comment. (n.2).

%Section 5GIL.3(c), p.s., provides that, if neither subsection
(a) nor (b) applies, "the sentence for the instant of fense shall be
i mposed to run consecutively to the prior undischarged term of
imprisonment to the extent necessary to achieve a reasonable
i ncrenental punishnent for the instant offense.” Subsection (a)
does not apply here. See U S.S.G 8 5GL.3(a) (if instant offense
was comm tted whil e defendant was serving termof inprisonnent, or
after sentencing but before comrencing such term of inprisonnment,
district court must inpose sentence for instant offense
consecutively to undi scharged term of inprisonnent).
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release, and ordered him to pay $21,953.39 in restitution.
Sentenci ng Transcript at 31, 49.

W review a District Court's application of section 5GL.3 de
novo. United States v. Brewer, 23 F. 3d 1317, 1320 (8th G r. 1994).
Sentencing courts must follow the procedures set out in section
5G1.3 and inpose a sentence accordingly. United States V.
Gul lickson, 981 F.2d 344, 349 (8th Cr. 1992). W conclude the
District Court correctly determ ned subsection (b) did not apply,
and applied subsection (c) instead. The Nebraska of fense, which
was separate and distinct from the instant offenses, was not
figured into Gace's offense | evel: the recommended anount of | oss
was based solely on the counterfeit Departnent of Navy checks G ace
i ssued. See U S.S.G 8§ 5HGL.3, coment. (n.2) (subsection (b)
addresses cases in which conduct resulting in undi scharged term of
i mprisonment has been fully taken into account under § 1B1.3
(relevant conduct) in determning offense level for instant
of f ense). W reject as neritless Gace's assertion that the
Nebraska offense was included in his offense |evel because the
hospital actually suffered a loss of zero, given Nebraska |aw
prohi biting the "dunping" of patients who are unable to pay for
nmedi cal care.

Because the record shows the District Court was aware of its
authority to depart under section 5K2.0, the District Court's
refusal to do so is an unrevi ewabl e exerci se of discretion. See
United States v. Edgar, 971 F.2d 89, 92-93 (8th GCr. 1992).

The judgnent is affirned.
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